











2. Siegel’s Claim That the Requested Fee Award Is “Unreasonable” and
“Excessive” Is Meritless

Without even the barest pass at any analysis of the factors courts consider in evaluating
fee awards, Siegel simply claims that a percentage of 13.5% is excessive and unreasonable.
Second Circuit jurisprudence, however, is clear: a district court must review several case-
specific factors in determining the reasonableness of the fee award for class counsel. See
Goldberger v. ]ni‘egrated Res., Inc., 209 F.3d 43, 50 (2d Cir. 2000). Accordingly, Siegel’s
baseless objection should be rejected out of hand. See In re Lorazepam & Clorazepate Antitrust
Litig., 205 F.R.D. 369, 378 (D.D.C. 2002) (rejecting broad, unsupported objections because
“[they] are of little aid to the Court™).

The court in In re Tyco International Ltd. Securities Litigation addressed and rejected just
such an unsupported objection. See Transcript of Fairness Hearing in In re Tyco Int’l Ltd. Sec.
Litig., No. 02-and-1335 (D.N.H. Nov. 2, 2007), at 101-03 (attached to the Declaration of Brian
S. Cohen in Response to Objections, dated December 18, 2009 (the “Cohen Decl.”) as Exhibit 3).
There, as here, the objector argued that the court should reduce the requested fee award simply
because the objector said the number looked too high. The court rejected the argument as
“outrageous,” explaining that a court cannot just take an absolute number and make a judgment
about it, but must “do [an] assessment based on the component parts that lead you to the
number.” Id at 102. Siege'l’s unsupported claims that attorneys’ fees here are simply
“unreasonable” and “excessive” is equally baseless.

Relatedly, Siegel and only one other objector, James M. McCague, assert that Co-Lead
Counsel have not shown why the requested fees are reasonable or justified. See Cohen Decl.,
Exh. 6 (Siegel Br. at 3-6); Cohen Decl., Exh. 10 (McCague objection; “it is not apparent that the

proposed 13.5% award ... is justified”). This argument is specious. The Notice — which this



Court approved — clearly describes the massive efforts engaged in by Co-Lead Counsel in
litigating the Action. In response to the question “What is this lawsuit about?” the Notice
explains, among other things, the extensive and vigorously contested fact discovery (including
the review of over 36 million pages of documents), the huge number of depositions taken and
defended, the intensive class certification motion practice and the thorough expert witness work.
Mr. McCague recognizes these efforts, asv he must, but simply complains that he does not
understand why counsel needed to take all the actions listed. For example, he asks why Co-Lead
Counsel had to defend 20 depositions that Defendants’ lawyers took and why Co-Lead Plaintiffs
brought 20 discovery motions to the Special Master. Simply to state those questions is to answer
them. Obviously, Co-Lead Counsel had to defend the depositions that Defendants noticed. As
to the discovery motions, as explained in the Notice, multiple disputes arose as to privilege,
relevancy and the sufficiency of Defendants’ discovery responses. Co-Lead Plaintiffs believed
the discovery in dispute was central to their allegations. Indeed, through these motions, Co-Lead
Plaintiffs were able to obtain documents that featured prominently in presentations to the
mediator and in depositions of key defense witnesses.’

Co-Lead Counsel also refers the Court, Siegel, and McCague to the Memorandum of
Law in Support- of Co-Lead Counsel’s Application for an Award of Attorneys’ Fees,

Reimbursement of Expenses for Co-Lead Counsel, and An Award of Expenses to Co-Lead

> As to Mr. McCague’s remaining question, he asks why Co-Lead Plaintiffs could not use an off
the shelf data management system. As set out in great detail in Memorandum of Law in Support
of Co-Lead Counsel’s Application for an Award of Attorneys’ Fees, Reimbursement of
Expenses for Co-Lead Counsel, and An Award of Expenses to Co-Lead Plaintiffs and the Joint
Declaration of Stanley D. Bernstein and Keith M. Fleischman in Support of Motion for Final
Approval of Settlement, Plan of Allocation, Class Certification, and Petition for An Award of
Attorneys’ Fees and Reimbursement of Expenses and an Award of Expenses to Co-Lead
Plaintiffs, thorough analysis and consultations with e-discovery experts and with Defendants
revealed that an “off the shelf” product would not be sufficient to allow Co-Lead Counsel to
efficiently manage and usefully search the millions of pages of documents being produced.



Plaintiffs (the “Fee Application”) and the Joint Declaration of Stanley D. Bernstein and Keith M.
Fleischman in Support of Motion for Final Approval of Settlement, Plan of Allocation, Class
Certification, and Petition for An Award of Attorneys’ Fees and Reimbursement of Expenses and
an Award of Expenses to Co-Lead Plaintiffs (the “Joint Declaration”). Each of those documents
has been electronically filed with the Court, served on all counsel (including Mr. Siegel), and

will be posted on the www.MMCSecuritiesLitigation.com website by December 21, 2009. The

Fee Application and Joint Declaration thoroughly detail why the requested fee is fair, reasonable,
and appropriate. In fact, the requested fee falls at the low end of the range of fees awarded in
other large, complex and heavily litigated securities class actions, and represents a negative
multiplier to Co-Lead Counsel’s lodestar.

Moreover, that only two objections to the fee request were received “is powerful
evidence that the requested fee is fair and reasonable.” In re Telik, Inc. Sec.‘ Litig., 576 F. Supp.
2d 570, 594 (S.D.N.Y. 2008) (McMahon, J.) (citing In re Prudential Sec. Inc. P’ships Litig., 912
F. Supp. 97, 103 (S.D.N.Y. 1996) (determining that a single “isolated expression of opinion”
should be considered “in the context of thousands of class members who have not expressed
themselves similarly”); In re Crazy Eddie Sec. Litig., 824 F. Supp. 320, 327 (E.D.N.Y. 1993)
(lack of objections to requested fee supported its reasonableness)). “The reaction by members of
the Class is entitled to great weight by the Court.” Maley v. Del Global Techs. Corp., 186 F.
Supp. 2d 358, 3744(S.D.N.Y. 2002) (McMahon, J.) (citing cases). Hundreds of thousands of
prospective Class Members were sent the Notice. Only two objections relating to the Fee
Application have been submitted. That is overwhelmingly convincing evidence that the request

is fair and reasonable. Id.



3. Siegel’s Objection That the Notice Program Was Unreasonable Is
Without Merit

Citing no authority and providing no analysis, Siegel flatly asserts that Co-Lead Counsel
failed to direct notice of their fee motion to the Class “in a reasonable manner” and without “the
information required” under Fed. R. Civ. P. 23(h). Siegel Br. at 1. Siegel’s assertion is wrong.
The Federal Rules of Civil Procedure require only that “Notice of the motion must be served on
all parties and, for motions by class counsel, directed to class members in a reasonable manner.”
Fed. R. Civ. P. 23(h)(1) (emphasis added); see also 2003 Advisory Committee Notes to Rule
23(h) (“Besides service of the motion on all parties, notice of class counsel’s motion for attorney
fees must be ‘directed to the class in a reasonable manner.’””) (emphasis added). Only the Notice,
i.e, the “basis” for the fee application or Co-Lead Counsel’s lodestar — not the actual motion —
must be sent to Class Members.

Co-Lead Counsel provided notice of their Fee Application in the Notice and Summary
Notice. The Notice clearly advised Class Members that Co-Lead Counsel would move for the
approval of attorneys’ fees of up to 13.5% of the Settlement Fund and reimbursement of
expenses of up to $13 million at the Fairness Hearing. Under Rule 23(h), the Notice program
here was perfectly sufficient. This objection, too, should be rejected.

Siegel also suggests that Rule 23(h) requires Co-Lead Counsel to file its motion in
support of the motion for attorneys’ fees and expenses — including information concerning Co-

(13

Lead Counsel’s “reasonable lodestar, the composition of the lodestar, whether or not a fee was
negotiated by Lead Plaintiffs at the commencement of this case, how much risk was involved in
the case, and all of the other relevant information that would permit class members to make an

informed consideration of the fee request” — “within fourteen days of its filing, or whatever is

allowed by the Local Rules.” Siegel Br. at 2-3. Rule 23(h), however, does not so state.



Unsurprisingly, Siegel provides no citation to any authority for this position. On the contrary,

Rule 23(h) requires that “[a] claim for an award of attorney fees ... must be made by motion ...

at a time set by the court.™ In the Preliminary Approval Order, the Court clearly stated that it
would consider the attorneys’ fees and expense application at the December 23, 2009 Fairness

Hearing. In accordance with the Preliminary Approval Order, Co-Lead Counsel served and filed

the papers in support of Co-Lead Counsel’s motion on Friday, December 18, 2009, including all

of the information Siegel supposedly seeks. Five days before the Fairness Hearing is a
reasonable time for Union and Siegel “to make an informed consideration of” and “intelligently

comment on” the fee request (Siegel Br. at 2), or, more appropriately, Withdraw their meritless
objections.

Courts in similar cases have rejected objections substantively identical to the objections
lodged by Siegel — objections that the full motion papers in support of the fee application should
have been filed before the deadline for objections. See e.g., In re Royal Dutch/Shell Transp. Sec.
Litig., No. 04-374, slip op. (D.N.J. Sept. 26, 2008) (Cohen Decl., Exh. 4 at 5; Exh.5). Co-Lead
Plaintiffs respectfully submit that this Court should as well. See Devlin v. Scardelletti, 536 U.S.
1, 22 n.5 (2002) (observing that professional objectors’ penchant for filing “canned” briefs and
baseless objections often lead to baseless appeals in quest for fees); Shaw v. Toshiba Am. Info.
Sys., Inc., 91 F. Supp. 2d 942, 973-74 (E.D. Tex. 2000) (rejecting “obviously ‘canned’ objections
filed by professional objectors who seek out class actions to simply extract a fee by lodging

generic, unhelpful protests”).

* The plain meaning of the quoted language of Rule 23(h) does not require the moving attorney
to disseminate the entire text of the memoranda and declarations supporting the motion for fees,
only that notice of the motion be given.



B. The Remaining Objections to the Notice Program Are Meritless

Six individuals challenge the Notice, claiming the Notice was not “timely received.”
Noﬁe of these individuals filed proper objections.” Nonetheless, Co-Lead Plaintiffs address these
objections on the merits. As discussed below, and as recognized by this Court in the Preliminary
Approval Hearing held on November 10, 2009, the Notice plan fully satisfied due process.

Notice was first mailed on November 13, 2009. Objections were due 30 days later on
December 14, 2009. Courts have repeatedly found such time periods to constitute sufficient
notice. See, e.g., In re BankAmerica Corp. Sec. Litig., 210 F.R.D. 694, 707-08 (E.D. Mo. 2002)
(timing of notice comports with due process when “[t]here were three to four weeks between the
mailing of class notice and the last date to object™) (citing Grunin v. Int’l House of Pancakes,
513 F.2d 114, 120-21 (8th Cir. 1975) (nineteen days notice was enough time to object,
particularly when case had been ongoing for two years)); Miller v. Republic Nat'l Life Ins. Co.,
559 F.2d 426, 429-30 (5th Cir. 1977) (in securities fraud class action case, a period of “almost
four weeks between the mailing of the notices and the settlement hearing” was adequate time,
particularly when only one class member objected to the timing and where such class member
was a part of the case since its inception). See also Torrisi v. T uéson Elec. Power Co., 8 F.3d
1370, 1374-1375 (9th Cir. 1993) (initial notice sent 31 days before the opt-out deadline held to

be adequate); DeJulius v. New England Health Care Employees Pension Fund, 429 F.3d 935,

> Both the Notice and Summary Notice informed the Class that any objection to the Settlement
Agreement must be filed with the Court and served on Co-Lead Counsel no later than December
14, 2009. The Notice states, among other things, that an objector must “include ... proof of the
number of MMC securities ... purchased and sold during the Class Period ....” Young Aff., at
Exhs. A, B. Objectors William N. Weld (“Weld”), John F. Mencer (“Mencer”), Robert G.
Coplin (“Coplin”), McCague, Thomas and Carolynn Kane (“the Kanes”), and an unidentified
individual claiming via email that he/she did not receive the Notice until December 14, 2009
(“Anonymous”), failed to include this information. Copies of the objections of Weld, Mencer,
Coplin, the Kanes, and Anonymous, are attached to the Cohen Decl., Exhs 7, 8, 9, 11 and 12,
respectively.
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940 (10th Cir. 2005) (initial notice to nominees mailed 32 days before the opt-out deadline held
to be adequate); In re AOL Time Warner S’holder Derivative Litig., No. 02 CIV. 6302, 2006 WL
2572114 (SD.N.Y. Sept.( 6, 2006) (publication of notice 34 days before the deadline for
objections held to be adequate).

Well-established class action jurisprudence in this Circuit focuses the due process lens on
the notice efforts of counsel, not the actual receipt of mailed notice by the class members. See In
re “Agent Orange” Prod. Liab. Litig., 818 F.2d 145, 168 (2d Cir. 1987) (determining that class
notice was adequate and rejecting the proposition that actual ﬁotice had to be given to each and
every class member); see also Buxbaum v. Deutsche Bank AG, 216 FR.D 72, 80 (S.D.N.Y.
2003) (“It 1s ‘widely recognized that for the due process standard to be met it is not necessary
that every class member receive actual notice, so long as class counsel acted reasonably in
selecting means likely to inform persons affected’”’) (citation omitted). Indeed, as the Second
Circuit recently held:

Because notice of the settlement was reasonably provided through individually

mailed notice to all known and reasonably identifiable class members, publication

in several major newspapers, and entered on the district court’s docket sheet,

actual notice was not necessary and the notice provided here was sufficient. It is

clear that for due process to be satisfied, not every class member need receive

actual notice, as long as class counsel ‘acted reasonably in selecting means likely
to inform persons affected.’

In re Adelphia Commec 'ns Corp. Sec. & Derivative Litig., 271 Fed. Appx. 41, 44 (2d Cir. 2008)
(citiﬁg Weigner v. City of N.Y., 852 F.2d 646, 649 (2d Cir. 1988)).

As set forth in the affidavit of Charlene Young of Rust Consulting, Inc., the Claims
Administrator, a total of 596,517 Notice Packets have been mailed to potential Class Members.
Young Aff., at {5, 9-10. In addition, on November 16, 2009, Summary Notice was transmitted

over Business Wire and a copy of the Summary Notice was published in the national edition of
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The Wall Street Journal, on November 17, 2009. Young Aff., at § 6. The Class as a whole
indisputably had adequate notice. |

Notably, certain of the objectors received Notice later than others because they held their
shares in “street name” — i.e., in the name of a nominee/brokerage house. Pursuant to the
Preliminary Approval Order, the Claims Administrator used “reasonable efforts to give notice to
nominee purchasers such as brokerage firms and other Persons that purchased or otherwise
acquired MMC securities during the Class Period as record owners But not as beneficial owners.”
Preliminary Approval Order at 4. See Young Aff., at §f 3-4, 10. In addition, the Preliminary
Approval Order provides that “[sJuch nominee purchasers are directed within seven (7) days of
their receipt of the Notice to forward copies of the Notice and Proof of Claim to their
beneficiaries that are Members of the Class.” Preliminary Approval Order at 6-7.

That certain objectors’ brokers failed to comply with the Preliminary Approval Order and
forward their clients the necessary paperwork in a timely fashion is no fault of Co-Lead Counsel.
That is the risk a shareholder takes in registering his securities in street name. See Enstar Corp.
v. Senouf, 535 A.2d 1351, 1354-55 (Del. 1987) (noting that the “attendant risks” of owning stock
registered in street name, including the risk that the shareholder may not receive notice of
corporate proceedings, are borne by the stockholder). Moreover, “notice provided to the class
members’ nominees — i.e., the brokerage house — has been deemed sufficient even if brokerage
houses failed to timely forward the notice to the beneficial owners.” Fidel v. Farley, 534 F.3d
508, 514 (6th Cir. 2008) (citing DeJulius, 429 F.3d at 936, 945-47 (finding notice sufficient
where two beneficial owners received notice of class settlement two weeks after deadline for
filing objections and on the same day as the final fairness hearing); Torrisi, 8 F.3d at 1374-75

(concluding notice was sufficient where notice was mailed to some beneficial owners after
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deadline for filing objections had passed); Silber v. Mabon, 18 F.3d 1449, 1453-54 (9th Cir.
1994) (finding notice adequate where, due to late response of brokerage house, 1000 beneficial
owners received notice after the opt-out deadline)).

C. 'The Single Objection to the Format of the Claim Form Is Meritless

Only one objector challenges the Proof of Claim Form, arguing that it is unreasonably
burdensome and complex and should be filled out by the lawyers and not the potenti.al Class
Members.® The Proof of Claim form simply asks Class Members to list purchases, sales, and
holdings of MMC stock within the Class Period. Without that necessary information the claims
administrator could not calculate claimants’ distributions. Claims that counsel should fill out the
claims forms and the proposed class member must simply verify the information fly in the face
of long approved procedures for the efficient management of class action settlement
distributions. See In re WorldCom, Inc. Sec. Litig., No. 02 CIV 3288 (DLC), 2004 WL 2591402,
at *12 (S.D.N.Y. Nov. 12, 2004) (“The [one] objection to the length and complexity of the proof
of claim form is ... meritless” as the information that claimants are required to submit “is
necessary in order for a fair distribuﬁon of the settlement proceeds.”) (citing Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723, 749 (1975)).

D. The Single Objection to the Exclusion of Former Employees Is Meritless

One objector claims it is “unfair” to exclude former employees from the Settlement
Class. What this objector fails to recognize is that Co-Lead Plaintiffs have always asserted — in
the Second Amended Consolidated Complaint, Co-Lead Plaintiffs’ Motion for Class
Certification and in the Stipulation of Settlement — that the wrongful acts underpinning their

claims against Defendants were engaged in on a company-wide basis and ingrained in Marsh’s

6 See Cohen Decl., Exh. 11 (objection of the Kanes).
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business model. Accordingly, the Class definition has always excluded MMC and Marsh

employees.

III. CONCLUSION

For the foregoing reasons, Lead Plaintiffs respectfully request that the Court reject the

objections that have been asserted to the Settlement.

Dated: December 18, 2009

GRANT & EISENHOFER P.A.,

I/ - .

By: - [ X Mt P
Jay W, Eisenhofer
Keith M. Fleischman
485 Lexington Avenue, 29th Floor
New York, NY 10017
Telephone: (646) 722-8500
Facsimile: (646) 722-8501

-and-

Geoffrey C. Jarvis

Stephen G. Grygiel

Mary S. Thomas

Lesley E. Weaver

James P. McEvilly, III

1201 North Market Street

Wilmington, DE 19801

Telephone: (302) 622-7000
Facsimile: (302) 622-7100

BERNSTEIN LIEBHARD LL

By: e :
Stanley D. Berngfin /‘zg'ﬁ
U. Seth Ottensoser

Felecia L. Stern

Brian S. Cohen

Michael S. Bigin

Stephanie M. Beige

10 East 40th Street, 22nd Floor
New York, NY 10016
Telephone: (212) 779-1414
Facsimile: (212) 779-3218

Co-Lead Counsel for the Class
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CERTIFICATE OF SERVICE

The undersigned, hereby certifies that the foregoing motion and its accompanying
memorandum, declaration and exhibits were served with the clerk of the Court using the
ECF system, which will send notification of such filing to all counsel of record identified

on the Court's ECF service list.

I additionally certify that the counsel listed below have been additionally served with

the same documents via electronic mail.

Wesley G. Howell, Jr., Esq.

Mark Holton, Esqg.

Jennifer L. Conn, Esq.

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, NY 10166
whowell@gibsondunn.com
mholton@gibsondunn.com
jconn@gibsondunn.com

Pamela Chepiga, Esq.

ALLEN & OVERY LLP

1221 Avenue of the Americas
New York, NY 10020
pamela.chepiga@allenovery.com

Lawrence S. Bader, Esq.

MORVILLO, ABRAMOWITZ, GRAND,
IASON, & SILBERBERG, P.C.

565 Fifth Avenue

New York, NY 10017
Ibader@maglaw.com

/s/ Keith M. Fleischman

Executed: December 18, 2009 Keith M. Fleishman, Esquire
GRANT & EISENHOFER P.A.
485 Lexington Avenue, 29th Floor
New York, NY 10017
Telephone: (646) 722-8500
Facsimile: (646) 722-8501





